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(q) I Name and Address of the
Appellant

M/s. Ismailbhai Kalubhai Nirban
Kasambhai’s Tabla, Pirana Road
Piplaj , Ahmedabad

a{ qfQB gtr wftnntW & q+vIv WEqq %raT { at qt tv ;IIter % vfl WIID'In dti qVTjT TIJT €wr

gf#6Tft fr wRvwnV6wr w+qq wga 8rv6ar€,qvTf%q§wtqr bR@ ©©mT el

AnY person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in Me
following way.

VHTVt©E vr pMr 311844:-

Revision application to (}overnarent of India:

(1) Mr RqNRqr©©fbfhN, 1994 aRra gRadi+4aTqTqqNa§ivR RIM Ertr a
wi-rtu + vqq qaIq # #mfa F&wr win ©gfrt tif+, wta vt©H, fM tvr@q, trv@ f+vRr,

a=ft ItfM, dtmfbr vm, +vq TInt, Vift®fT: llooorfraqrftqT% ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevu1 Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(%) vfl n€#T6Tft%nq++vvtTW Inn vr+#f%t{twTwnvrwq©n@r+tvr W
wwrn&Sgt WKwn+ uv&vriEvqntq,TrenT WKnrnvrw€n+veq§RM%Hurl+
nf##twTmH+€rng=RvfM##wI g{§'l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

vna#gw fM u?nqtv q a

;jgaw€qqr©#ff&a#qM++qt WHa%
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) qfiqj@©rlv7T7f%vfRmvFK+qT© (+nv©quv=it)fDlfvfQm Tru vr@ Ol

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(V) +fhi©wqq#tuwqq qrv3%yTT?Tq4fRT qt qa %fta vwr#r=T{83tlq+HrtqT qt TV

wra Tf fhm+!mfbr w!%,wftvhuanftv qt vw#qt qr gn #Rv gf&fhm (+ 2) 1998

ma l09 gRTR3nth wOt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) h€kr nwa erm (gMt@) fhFnqdt, 200r & HR 9 % dafKfqfRffgwq fen R-8 + d
vfhit +, tfRv wBg % vR mtv tf§v ftqYq + dtv Tm # §ft7u17-mtv q+ wftv Bijjet fr qFat

vfhft % vrq af+ BiTin fbrT vm qTfIUI nr% vr% @rm ! vr !@r qfhf + +mtv wa 35-q +
f+8tft7 qt % TT?TV % WV % vrq aw&6 vr@n §t vfR $ft8+tqTfiPI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central- Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf+qq©r+qq%vrqq§Y+@7t%qvqvr@@rtn©aqv8ut @It 200/-=$tVyqVTq#t
vw 3iTq§t+R7TW Tq@r©+wrn6tztrooo/-#t=$tv!'TRTV#tqTTI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

dhnQJ@, #gbr wnqTqr©v++nHt nMr qNTf&qwr+vftwft©:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #.€hruqrqT erv–F aTfbfBFT, 1944 gt Tra 35-dt/35-v & gM:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3HfRf©T Tft=%q + q€TI' gERTI iT @@rn gt WftH, WftTit % nTj+ + fhm w, Hh
Rqr€T qrv3 qf 8TTqR nMr NNTfbFWT Wa) gt qf&T Mr =ftfbm, ©§VRTRTq + 2'” THr,
q€VTdt va, ©Qtn, $kwtTFr<, qBVqT©n-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2"dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situ ned

'a€qud
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D (3) qB w wtw + q{ ly wtqff vr WiTtqi $$T e a vaq qgr qtwr % fh =$TV Fr T=T7TT wr{T
#r+f@nvrmnfju RW eq % Of ST gif% fR@ q€tqrf+vq+%Rqvql®t nMr
qmTfbrw#rTqwftvnQ#krw€n#tvq vM%nvrm€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) qrqr@q qr@ alf&fhM r970 Tvr #ItfbT # BrIgHt -1 % gmtv ftufftv f+T w]mt an
win Tr j7WTtqT vqTft=rfi fMbrv VTf&qTft % mtV + + n+g #t Tq ifbri v 6.50 qt vr qrqrgq
qv6ftm@n®nqTfPl

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) §qartHf&vqwlmt qt f#nt mIn+fhFft#r€n$fttnq ©Tm€fhnvrm8fr xfM
qj@, iF.thr gtwagmv{tqr€( wft#HarTqTf&qwr (%HffRf%) f+rT, 1982 +fRf#{I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & SerIAce Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) gmT qq +-thr uqrqT gw v+ +wm wft6fh aw{Tf$bwr Wa) qb vfl wft©t + gwr+

+ H&NOT (Demand) IT+ + (Penalty) HT 10% $ WT nRT gfqqTf eI Wtf%, RfBmT d mT
10 q€Tg Vm iI (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finulce Act, 1994)

i-dh ,nnT QJ@ dl €TTFR % +mFR, QTTfRR €Frr q&r 4T Thr (Duty Demanded) I

(1) @ (Section) lID %a§7 fIgiftv rTfPc

(2) fhnT@a+qqzhfkE#TURn;
(3) €mqa#BzfwFff%fhBr6%©€tqaf}rl

gBIj wn' ,Hv?wfta + %&I$vqr#qgmqq wfIT afb@wt%f+VjjqTf guM
Tvr tI

For an appeal to be filed before the CESTAT, 10% of the DutY & PenaltY
conarmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre_deposit amount shall not exceed Rs. IO Crores. It may be noted that the
pre_deposit is a mandatory condition for filing appeal before CE;STAT. (Section 35 C
(2A) md 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty dernande(f’ shall include:

(1)

(ii)
(iii)

anount determined under Section 11 D;

mnount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) IV gfjqr + yR 3rfTVylf8q tuI % ww qd qr@ WVT W qT @=fqvrRv + tiT wh %II =rg

qj@# 10% !qVTqW3kqd+qV@yfqqTft7®avwK% 10% W qr qt VT WM{I

In view of above, an appeal against th
payment of 10% of the duty demanded where
or penalty, where penalty alone is in dispute.”

s order shall lie before the Tribunal on

duty or duty and penalty are in dispute
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F. No. GAPPL/COM/STP/2988/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Ismailbhai Kalubhai

Nirban, Kasambhai’s Tabla, Pirana Road, Piplaj, Ahmedabad

(hereinafter referred to as “the a/peZZant”)against Order-in-Original

No.MP/92/DC/ Div-IV/2022-23 dated 07.1 2.2022 (hereinafter

referred to as “the impugne(1 order’l passed by the Deputy

Commissioner, CGST, Division-IV, Ahmedabad South (hereinafter

referred to as “the adjudicating authority’n.

2. Briefly stated, the facts of the case are that the appellant are

holding PAN No. ABUPN6668E. On scrutiny of the data received

from the Central Board of Direct Taxes (C;BDT) for the Financial

Year 2014-15, 2015-16 & 2016-17, it was noticed that the appellant

had earned an income of Rs. 28,12,507/- during the FY 2014-15,

which was reflected under the heads “Sales / Gross Receipts from

Services (Value from ITR)”filed with the Income Tax department.

Accordingly, it appeared ,that the appellant had earned the said

substantial income by way of providing taxable services but had

neither obtained Service Tax Registration nor paid the applicable

service tax thereon. The appellant were called upon to submit copies

of Balance Sheet, Profit & Loss Account, Income Tax Return, Form

26AS, for the said period. However, the appellant had not responded

to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice

No. 1V/Div-IV/SCN-2015/2020-21dated 23.12.2020 demanding

Service Tax amounting to Rs. 3,47,625/- for the period FY 2014-15,

„ under proviso to Sub-Section (1) of Section 73 of the Finance Act,

1994. The SCN also proposed recovery of interest under Section 75

of the Finance Act, 1994; recovery of late fees under Rule 7C of the

Service Tax Rules, 1994 read with Section 70 of the Finance Act,
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a

1994; and imposition of penalties under Section 77(1), Section 77(2)

and Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated ex-parte vi(ie the

impugned order by the adjudicating authority wherein the demand

of Service Tax amounting to Rs. 3,47,625/-was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994

along with Interest under Section 75 of the Finance Act, 1994 for

the period from FY 2014-15. Further (i) Penalty of Rs. 3,47,625/-

was also imposed on the appellant under Section 78 of the Finance

Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant

under Section 77(1) of the Finance Act, 1994; (iii) Penalty of Rs.

5000/- was imposed on the appellant under Section 77(2) of the

Finance Act, 1994 for not submitting documents to the Department;

and (iii) ordered for recovery of late fees of Rs. 20,000/- for each of

the service taxreturn not filed time for the relevant period i.e. F.Y.

2014-15 under Rule 7C of the Service Tax Rules, 1994 read with

Section 70(1) of the Finance Act, 1994.

3. Being aggrieved with the impugned order issued by the

adjudicating authority? the appellant have preferred the present

appeal on the following grounds:

, The Appellal.rtl lsmailbhai Kalubhai Nirban situated at
Kasambhai’s Tabela2 Pirana Road, Piplaj, Ahmedabad is the

proprietor of J.N Folding Works and is mainIYengaged in the

business of textile job work i.e. cutting, sizing, folding and

packingof textiles clothes.

o On the basis of information received from income tax

department, financial detailswere asked from the appellant as

mentioned in OIO vide a letter dated5-8-2020 andreminder

letter dated 6-11-2020. Summon datedlO- 12-2020 was issued

to submit thedetails for the financial year 2014-15>2015-16

and 2016-17,. the Dy. ComInLssIOD bsued SCN bearing

5



F.No.GAPP L/COM/STP/2988/2023-Appeal

F.NO . iV/Div-IV/SCN-2 15/2020-2 1 dated 23- 12-

2020.Personal hearing was also granted and notice for the

same were issued on dtd.05-09-2022,07-10-2C)22 and 02-11-
2022.

The appellant had not been served any ofthe above notices,

summons, SCN and personal hearing notices as mentioned

inthe OIO. After passing the order, the adjudicating authority

informed the appellantover the mobile call to collect order. So

the appellant reached to the department and informed that
they have not received notices so could not comply it. As the

OIO was passed so the adjudicating authority has informed

the appellant to file appealagainst the order.

The appellant has inform that the business is textile Job work

i.e.cutting, sizing, folding and packing of textiles clothes. The

appellant running thebusiness as a proprietor of NEW J. N.

FOLODING WORKS .

The activity of the appellant is exempted under service tax, so

appellant is notrequired to take service tax registration as well

as payment of service tax. Duringthe financial year 2014-15

the appellant had carried out textile job work of:Rs.28,12,507/-

and issued job work invoices without charging service tax.

Appellant:could not comply- the notices issued to them as they

were unaware of the rnatterbecause they did not receive any of
the notices .

The appellant is attaching herewith copy of PL, Balance Sheet,

Income Tax Returnsand Sample Sales Invoices for the financial

year 2014-15. Further they have to mention that same activity

also carried out by the appellant for the year 2015-16,2016-17

i.e. textile job works only.

As per Mega exemption provided under notification

no.25/2012-ST dated.20-06-2012 the job work activity for

textile sector does not attract the liability to pay servicetax. So

8
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the appellant is .not liable to pay service tax. For the sake of

brevity, thesame is reproduced as under:

Mega exemption provided under notification no.25/2012-ST

dated.20-6-20 12 asamended.Sr.No . 30 .Carrying out an

intermediate production process as job work in relationto-

(a) Agriculture, printing or textile processing;

The activities carried out by the appellant does not fall under

the purview of ServiceTax on the basis of exemption/

exclusions discussed herein above and are exemptfrom all

provisions of Service Tax Law.

@

®

4. Personal hearing in the case was held on 11.12.2023. Shri

Amrish J. Amin, Advocate,appeared on behalf of the appellant for

personal hearing. He reiterated submission made in appeal

memorandum.

5. Before taking up the issue on merits, I proceed to decide the

Application filed seeking condonation of delay. As per Section 85 of

the Finance Act, 1994, an appeal should be filed within a period of 2

months from the date of receipt of the decision or order passed by

the adjudicating authority. Under the proviso appended to sub-

section (3A) of Section 85 of the Finance Act, 1994, the

Commissioner (Appeals) is empowered to condone the delay or to

allow the filing of an appeal within a further period of one month

thereafter if, he is satisfied that the appellant was prevented by

sufficient cause from presenting the appeal within the period of two

months. Considering the cause of delay given in application as

genuine, 1 condone the delay of 12 days and take UP the appeal for
decision on merits.

6. I have carefully gone .through the facts of the case, grounds of

appeal, submissions made jn the Appeal Memorandum and
Issue to be decided in thedocuments available on rec
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. present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of Service Tax

against the appellant along with interest and penalty, in the facts

and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2014-15.

a

7. 1 find that in the SCN in question, the demand has been raised

for the period FY 2014-15 based on the Income Tax Returns filed by

the appellant.

8. It is observed that the main contentions of the appellant are

that (i) they have not receivedany SCN, Summons or notices for

personal hearing; and (ii) they are engaged in the business of textile

Job work i.e. cutting, sizing, folding and packing of textiles clothes,

which was exempted from service tax.

9. As regard, the contention of the appellant that the impugned

order was issued without conducting personal hearing, it is

observed that the adjudicating authority has scheduled personal

hearing on three different dates i.e. 05.09.2022, 07.10.2022 and

02.11.2022. The appellant contended that they have not received

any personal hearing letter and therefore could not attend_ the

personal hearing.

9.2 in view of the above, I find that the adjudicating authority was

required to give adequate and ample opportunity to the appellant for

personal hearing and it is only thereafter, the impugned order was

required to be passed. Thus, it is held that the impugned order

passed by the adjudicating authority is clearly in breach of the

principles of natural justiceand is not legal and correct.

10 I also find that the appellant submitted various documents in
support of their claim for )n from service tax, which was not
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produced by them before the adjudicating authority and first time

submitted at appeal stage. In this regard, I am of the considered view

that the appellant cannot seek to establish their eligibility for

exemption at the appellate stage by bypassing the adjudicating

authority. They should have submitted the relevant records and

documents before the adjudicating authority, who is best placed to

verify the authenticity of the dQcuments as well as their eligibility for

exemption .

11. Considering the facts of the case as discussed hereinabove and

in the interest of justice, I am of the considered view that the case is

required to be remanded back to the adjudicating authority to
examine the case on merits and also to consider the claim of the

appellant for exemption from the service tax. The appellant is
directed to submit all the records and documents in support of their

claim for exemption from the service tax before the adjudicating

authority. The adjudicating authority shall after considering the

records and documents submitted by the appellant decide the case

afresh by following the principles of natural justice.

12. In view of the above discussion, I remand the matter back to

the adjudicating authority to reconsider the issue a fresh and pass a

speaking order after following the principles of natural justice .

13. 3rfivT@FgHr®fgTv{;Mn€rMrtT@Mutt++f#nvTmel

The appeal filed by the appeilant stands disposed of in above

terms.

Ma
©ihda§q)

D,teW=cember,
dO

2023



F. No. GAP PL/COM/STP/2988/2023-Appeal

B

(

d tI

D POSTRPAD /

M/s. Ismailbhai Kalubhai Nirban,
Kasambhai’s Tabla, Pirana Road,
Piplaj , Ahmedabad, Gujarat

To,

Appellant

The Deputy Commissioner,
Central GST, Division-IV,
Ahmedabad South. Respondent

Copy to :

1.

2.

3.

4.

a
6

The Principal Chief Commissioner, Central GST, Ahmedabad
Zone
The Cornmissioner, COST, Ahmedabad South
The Assistant Commissioner, Central GST Division-IV(Narol),
Ahmedabad South
The Assigtant Commissioner (HQ System), CGST,
Ahmedabad South (For uploading the OIA)
Guard File
PA file


